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I.  INTRODUCTION 

In 1992, the International Commission of Jurists reported its findings on Hong Kong. 
The report concluded that “there [was] no evidence of any demand on the part of the 
people for Hong Kong to be fully independent”, and that “no one considered that China 
would tolerate Hong Kong becoming an independent state”.1  Twenty-four years later, the 
situation has changed.  There is now an emerging social movement that purportedly 
fights for the right to self-determination of the Hong Kong people.  There has been a 
call for a referendum to determine the city’s political future; others go further and 
demand independence. 2   The response of the PRC government is expectedly 
dismissive, rejecting those calls as against the law, damaging Hong Kong’s interest 
and threatening national security.3  This, however, does not seem to have allayed the 
urge of the people. 
 
One cannot fully substantiate the claim to the right to self-determination without 
first understanding what this right actually is – in particular, what this right entails, 
when it is applied and to whom it is applied.  This paper endeavours to examine 
these questions.  It seeks to argue that Hong Kong is, at the very least, entitled to 
internal self-determination in the form of autonomy, the promise of which has 
unfortunately not been genuinely honoured.  The justification for Hong Kong’s 
claim to unilateral secession under international law is weak.  However, a successful 
secession is ultimately the result of political tugs-of-war and so the determinative 
factor of Hong Kong’s secession is not law but politics. 
 
 

II. THE RIGHT TO SELF-DETERMINATION 

A. From a Political Concept to a Legal Right 

The full implications of “self-determination” as a guiding principle for peace-
settlement had been much contested after the First World War.4  On one hand, it 

                                                
1  International Commission of Jurists (1992), Countdown to 1997: Report of a Mission to Hong Kong, p. 28.  The 

mission visited Hong Kong in June 1991 to take evidence and hear the views of Hong Kong people.  This 
report made findings on a number of issues pertaining to the handover of Hong Kong. 

2  Undergrad, HKUSU (ed.) (2005), ����� (translation: Hong Kong Nationalism), Hong Kong, HKUSU, pp. 
9-10, 16-21, 64-76. 

3  Cheung, G. & Cheung, T. (6th March 2015), NPC boss Zhang Dejiang blasts supporters of Hong Kong independence, 
South China Morning Post, retrieved 22nd May 2016 from http://www.scmp.com/news/hong-
kong/article/1730874/state-leader-zhang-dejiang-warns-against-calls-hong-kong-independence 

4  The concept of self-determination emanated from the American Declaration of Independence and the French 
Revolution in support of opposition against repressive regimes and guarantee of democratic consent within 
an entity: Shelton, D. (2003), “Self-Determination and Secession: The Jurisprudence of International Human 
Rights Tribunals”, in Dahlitz, J. (ed.), Secession and International Law, The Hague, T.M.C. Asser Press, p. 49; 
Castellino, J. (2014), “International Law and Self-Determination: Peoples, Indigenous Peoples, and 
Minorities”, in Walter, C. et al. (ed.), Self-Determination and Secession in International Law, Oxford, Oxford 
University Press, p. 29. 



 

- 3 - 

raised the hopes of the minorities that were dissatisfied with the current political 
arrangements and that sought to break away from the regimes under which they 
were governed.  On the other hand, the great powers in Versailles knew that the 
universal application of the principle of self-determination, without considering 
other factors – such as preserving sovereignty and territorial integrity of existing 
states – would jeopardise international order and stability.  Of course, national 
interests of these major players were also part of the concern in deciding which 
minority qualified for self-determination and which did not.  Thus while the Poles, 
the Czechs and the Serbs had their self-determination realised, the Armenians, the 
Chinese, the Montenegrins, as well as the German and Austrian, to name a few 
examples, had their causes rejected.  This selective and biased application of the 
principle of self-determination was met with considerable resentment.5   
 
In an early draft of Article 10 of the Covenant of the League of Nations, it was provided 
that, in addition to guaranteeing territorial integrity, there might be territorial 
adjustments in the future if such were necessitated “by reason of changes in racial 
conditions and aspirations or present social and political relationships, pursuant to the 
principle of self-determination”.  Eventually this draft was at entirely dropped, 
indicating that states at that time were not prepared to recognise self-determination 
as a legal right. 6   It remains a political aspiration of the dissatisfied peoples to fight 
for the freedom to choose their desired political status, but states were not mandated 
to recognise their demands as a matter of law. 
 
The position started to change in 1941, when Roosevelt and Churchill agreed on 
eight post-war principles, amongst them were the principles that “the right of all 
peoples to choose the form of government under which they will live” be respected, and 
that “sovereign rights and self-government [be] restored to those who have been forcibly 
deprived of them”. 7   In 1945, the principle of self-determination was formally 
incorporated into the Charter of the United Nations.8  Through a series of UN General 
Assembly resolutions, self-determination materialised into a legal right under 
general international law, with its content further defined.  Multinational human 
rights treaties and successive judicial opinions agree on the principle to self-
determination.9 

                                                
5  Pomerance, M. (1982), Self-Determination in Law and Practice, The Hague, Martinus Nijhoff Publishers, pp. 4-6. 
6  Ibid., p. 7. 
7  The Atlantic Charter, 14th August 1941, principle three.  
8  Charter of the United Nations, 26th June 1945, Articles 1(2) and 55. 
9  Legal Consequences for States of the Continued Presence of South Africa in Nambia (South West Africa) 

Notwithstanding Security Council Resolution 276 (1970), Advisory Opinion, ICJ Reports 1971, p. 31, paras. 31-32; 
Western Sahara, Advisory Opinion, ICJ Reports 1975, pp. 31-33, paras. 54-59; East Timor (Portugal v. Australia), 
Judgment, ICJ Reports 1995, p. 102, para. 29; Reference by the Governor in Council concerning Certain Questions 
relating to the Secession of Quebec from Canada [1998] 2 S.C.R. 217 at para. 114; Accordance with International Law 
of the Unilateral Declaration of Independence in Respect of Kosovo, Advisory Opinion, ICJ Reports 2010, p. 31, 
para. 82. 
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B. Self-Determination and Decolonisation 

Despite its transformation from a war-borne political slogan to a legally recognised 
right, states were still not prepared to accept the universal application of the right to 
self-determination.  This resulted in self-determination being carefully delimited and 
“conscripted into the cause of decolonisation”.10  Originally, the Charter envisioned a 
scheme in which the non-self-governing territories would be assisted in the 
“progressive development” of self-government and free political institutions, “according 
to the particular circumstances of each territory and its people and their varying stages of 
advancement”.11  It was recognised that self-government could be fulfilled through 
the attainment of independence or alternatively the association with another state or 
a group of states on a free and an absolutely equal basis.12 
 
The year 1960 marked a clear turning point in the development of the right to self-
determination.  The General Assembly adopted the Declaration on the Granting of 
Independence to Colonial Countries and Peoples by 89 votes with 9 abstentions. 13 It 
called for the “speedy and unconditional end” of colonialism and the granting of 
complete independence to the peoples subjected to “alien subjugation, domination and 
exploitation”.  This certainly expanded the original scheme laid down in the Charter.14  
The imperative and immediate goal of granting independence to the colonial 
peoples was later confirmed in the Declaration on Principles of International Law 
Concerning Friendly Relations and Cooperation  adopted by the General Assembly in 

                                                
10  Buchheit, L. C. (1978), Secession: The Legitimacy of Self Determination, New Haven, Yale University Press, p. 7. 
11  UN Charter, op. cit., supra note 8, Article 73. 
12  General Assembly Resolution 742 (VIII) of 27th November 1953, para. 6.  General Assembly Resolution 1541 (XV) of 

15th December 1960 defines “free association” as follows: 
 “(a) Free  association   should   be   the   result   of a   free   and voluntary   choice   by  the  peoples   

of   the  territory   concerned expressed through informed and democratic processes. It should 
be one which respects the individuality and the cultural charac-teristics of the territory  and its 
peoples,  and  retains  for the peoples of the territory which is associated with an independent 
State the freedom to modify the status of that territory through the expression of their will by 
democratic means and through constitutional processes. 

 (b) The associated territory should have the right to deter-mine its internal  constitution without 
outside interference, in accordance   with   due   constitutional   processes  and  the  freely 
expressed wishes of the people. This does not preclude con-sultations as appropriate or 
necessary under the terms of the free association agreed upon.” 

13  General Assembly Resolution 1514 (XV) of 14th December 1960.  By 1960, a majority of states in favour of anti-
colonialist measures in the General Assembly was attained following the expansion of UN membership in the 
past decade, thus making the adoption of the Declaration possible: McWhinney, E. (n.d.), Declaration on the 
Granting of Independence to Colonial Countries and Peoples, retrieved 22nd May 2016 from 
http://legal.un.org/avl/ha/dicc/dicc.html# 

14  One day later, a less famous General Assembly Resolution 1541 (XV) of 15th December 1960 was passed, which 
restated the scheme of progressive development of self-government envisioned by the UN Charter.  
Pomerance argued that Resolution 1541 (XV) was more “solidly grounded” from a legal standpoint, but it was 
the Declaration on the Granting of Independence that “formed the foundation stone of what may be called the ‘New UN 
Law of Self-Determination’”: Pomerance, op. cit., supra note 5, pp. 11-12. 
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1970. 15 Thenceforth international law has been clearly recognising the right to 
independence for the peoples of colonies.16 
 

C. Development of the Right to Remedial Secession 

On the contrary, for a considerable period, the notion that self-determination might 
be applied outside the colonial context had been much resisted, most ironically by 
the newly-established states.  They saw self-determination as a matter only between 
them and their former colonial masters, not between them and their peoples.17  
However, that self-determination is of continued applicability in the post-
decolonisation era had been repeatedly fostered.  A new balance had to be sought 
between the right to self-determination and the competing value of territorial 
integrity. 
 
The Declaration on the Granting of Independence is the first instrument that clarifies 
“[all] peoples have the right to self-determination; by virtue of that right they freely 
determine their political status and freely pursue their economic, social and cultural 
development”.  This is however a rather illusive proclamation, particularly because it 
fails to clarify who qualifies as a “people” for exercising self-determination, and 
what this right entails.  A further complication is added by the caveat in the next 
paragraph, which denounces any attempt aimed at the “disruption of the national 
unity and territorial integrity of a country” as incompatible with the Charter.  Despite of 
its obscurity, the two human rights conventions were both adopted in 1966 and 
effective from 1976.  They contain a common Article 1, which similarly proclaims 
that all peoples have the right of self-determination. 18   
 
If the position has ever been clarified, it would have been done so by the Declaration 
on Friendly Relations, adopted by the General Assembly in 1970, which reflects the 
effort for the codification of the principles and concepts of the Charter.19  Apart from 
pronouncing this illusory slogan that all peoples have the right to self-determination, 
it also contains the following “safeguard clause”: 

 

“Nothing in the foregoing paragraphs shall be construed as authorizing or encouraging any action 
which would dismember or impair, totally or in part, the territorial integrity or political unity of 
sovereign and independent States conducting themselves in compliance with the principle of 

                                                
15  General Assembly Resolution 2625 (XXV) of 24th October 1970. 
16  Dugard, J. (2013), The Secession of States and Their Recognition in the Wake of Kosovo, The Hague, Hague 

Academy of International Law, pp. 97-98; Reference re Secession of Quebec, op. cit., supra note 9, at para. 132; 
Kosovo Advisory Opinion, op. cit., supra note 9, p. 30, para. 79. 

17  Higgins, R. (2003), “Self-Determination and Secession”, in Dahlitz, op. cit., supra note 4, p. 28. 
18  The International Covenant on Civil and Political Rights and the International Covenant on Economic, Social and 

Cultural Rights. 
19  This is evidenced by the statement made by Mr. Edvard Hambro, President of the General Assembly, 

following the adoption of the Declaration: Declaration on Principles of International Law concerning Friendly 
Relations and Cooperation among States in accordance with the Charter of the United Nations (n.d.), retrieved 22nd 
March 2016 from http://legal.un.org/avl/ha/dpilfrcscun/dpilfrcscun.html 



 

- 6 - 

equal rights and self-determination of peoples as described above and thus possessed of a 

government representing the whole people belonging to the territory without distinction as 

to race, creed or colour” (emphasis added). 
 

The Vienna Declaration and Programme of Action adopted by the UN World 
Conference on Human Rights in 1993 similarly provides for the above safeguard 
clause, with the prohibition on distinction expanded from those related to “race, creed 
or colour” only to “any kind of distinction”.20 
 
The convoluted language of this safeguard clause has been the subject of much 
interpretative debate.21  Nevertheless, the interpretation that has gained considerable 
support from legal scholars is that a people may secede in the last resort if the state 
denies equal rights and self-determination and is thus possessed of a government 
that does not represent the whole people.22  This interpretation has developed into 
the right to remedial secession.  In essence, all peoples have the right to self-
determination, but this right is normally achieved internally – through pursuing 
“political, economic, social and cultural development within the framework of an existing 
state”.23  Where this is not possible, and only in “the most extreme of cases and, even 
then, under carefully defined circumstances”, the state is regarded as having forfeited its 
right to have its territorial integrity respected, and the right to remedial secession 
(also known as the right to external self-determination) arises. 24 
 
The threshold for exercising remedial secession is high, in order to balance it against 
the equally imperative need of preserving territorial integrity.  Extreme 
circumstances should be present, such as the subjection of the people to widespread, 
gross and systematic violation of their human rights.  Remedial secession must also 
be exercised in the last resort – only when the people have exhausted all reasonable 
opportunities to secure respect for their human rights and right to internal self-
determination.25 
 
Whether the right to remedial secession reflects an established legal principle has 
again been much contested.  Back in 1998, when the Canadian Supreme Court gave 
its advisory opinion on whether the province of Quebec had the right to secede 
unilaterally, the Court recognised that “the right to self-determination of a people is 
normally fulfilled through internal self-determination”, but doubted that the right to 

                                                
20  Vienna Declaration and Programme of Action, 25th June 1993. 
21  Serbia argued before the International Court of Justice in the Kosovo advisory proceedings that a good faith 

interpretation of the Declaration on Friendly Relations did not support a right to remedial secession: Written 
Statement of the Government of the Republic of Serbia, 15th April 2009, pp. 214-234. 

22  Dugard, op. cit., supra note 16, pp. 143-147; Higgins, op. cit., supra note 17, p. 79. 
23  Reference re Secession of Quebec, op. cit., supra note 9, at paras. 113-122, 126-130. 
24  Ibid., at para. 126. 
25  Dugard, op. cit., supra note 16, p. 147. 
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remedial secession reflected an established international law standard.26  The Court, 
however, did not make a determination as it held that, in any event, Quebec had not 
attained the requisite threshold for exercising remedial secession, since the 
Quebecois were adequately represented in the government and were not oppressed 
at all.27  Similar reasoning is found in two opinions of the African Commission on 
Human and People’s Rights.28 
 
A decade later, the International Court of Justice was presented with another 
opportunity to clarify many contested and imprecise areas of the law relating to 
secession and self-determination.29  The Kosovo case ensued from a tragic history.  
Kosovo, with its ethnic-Albanian majority, had been an autonomous region of Serbia 
since the end of the Second World War.  In the 1980s, Serbia took actions to 
undermine Kosovo’s autonomy, which was followed by a decade-long of state-
sanctioned discrimination, forcible displacement and use of force against the 
Kosovar people.  In 1999, the UN intervened by setting up an interim self-governing 
administration in Kosovo, pending a final settlement of its status.  In 2005, the final 
status process commenced.  Amidst the stalemate, the UN Special Envoy proposed 
Kosovo’s independence as the only viable option.  Kosovo declared independence 
unilaterally in 2008.30 
 
In the Kosovo advisory proceedings, remedial secession featured prominently against 
this historical background.  Serbia and her allies argued that there was no right to 
remedial secession at all and that self-determination was restricted to the colonial 
context.31  The Court, in its main opinion, chose to approach the question narrowly.  
It refused to express a view on the right to remedial secession, noting that it was “a 
subject on which radically different views were expressed”.32  It confined its opinion to the 
question whether the action of declaring independence per se was contrary to 
international law, which it found that it was not.  Many, including some judges on 
the bench, were disappointed with this minimalist approach.33  

                                                
26  Reference re Secession of Quebec, op. cit., supra note 9, at paras. 126, 135. 
27  Ibid., at paras. 135-138. 
28  Katangese Peoples’ Congress v Zaire, Comm. No. 75/92, (2000) AHRLR 72 (ACHPR, 1995) (8 Ann. Activity Rep.); 

Kevin Mgwanga Gunme v Cameroon, Comm. No. 266/2003, ACHPR, 26 Ann. Activity Rep. (2008-2009). 
29  Kosovo Advisory Opinion, op. cit., supra note 9. 
30  Written Statement of the United States (Kosovo advisory proceedings), 17th April 2009, pp. 8-13; Written 

Contribution of the Republic of Kosovo (Kosovo advisory proceedings), 17th April 2009, pp. 51-67; Kosovo Advisory 
Opinion, op. cit., supra note 9, paras. 58-59, 64-72. 

31  Dugard, op. cit., supra note 16, p. 150.  Russia and Romania were the only states in the Pro-Serbia camp that 
accepted that remedial secession was permitted by international law in the last resort, but argued that 
Kosovo did not meet the threshold when she declared independence in 2008.  See Written Statement by the 
Russian Federation (Kosovo advisory proceedings), 16th April 2009, pp. 30-38, paras. 86-104; Written Statement 
of Romania (Kosovo advisory proceedings), 14th April 2009, pp. 39-45, paras. 132-159. 

32  Kosovo Advisory Opinion, op. cit., supra note 9, p. 31, paras. 82-83. 
33  For example, Judge Yusuf complained that since a declaration of independence is not per se regulated by 

international law, there is no point assessing its legality.  Judge Simma also commented that the Court could 
have delivered “a more intellectually satisfying Opinion, and one with greater relevance”.  See Separate Opinion of 
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In contrast, certain judges did in their separate opinions endorse the right to 
remedial secession.  For example, Judge Yusuf confirmed the view that the 
Declaration on Friendly Relations guarantees a right to external self-determination to 
the peoples who were subjected to discrimination, racial or ethnic persecution and 
denial of autonomous political structures, given that all possible remedies for the 
realisation of internal self-determination have been exhausted.34  Judge Cançado 
Trindale went to great length to support remedial secession in strong terms, stating 
that “territorial integrity… is an entitlement of States which act truly like States, and not 
like machines of destruction of human beings, of their lives and their spirit”.35  
 
Until now, the legal status of the right to remedial secession remains indeterminate 
due to the lack of a clear judicial endorsement.  However, as evidenced by the 
arguments put before the Court as well as the support from the bench in the Kosovo 
case, it cannot be denied that international law has been developing towards 
recognising the right to secede of the peoples struggling to break away from tyranny 
and oppression.36 
 

D. More on Internal Self-Determination 

In contrast to remedial secession, it is generally recognised that people are entitled to 
the right to internal self-determination.  In broad brushstrokes, it means that people 
should be free to choose the form of government under which they live.  People 
should be allowed to “choose their political system, their political, economic and social 
institutions and their political leaders, or to make important constitutional or political 
decisions”,37 according to their freely expressed wishes ascertained by a plebiscite or 
other recognised democratic means.38  Back in 1861, John Stuart Mill wrote that: 
 

“There is a prima facie case for uniting all the members of the nationality under the same 
government, and a government to themselves apart.  This is merely saying that the question of 
government ought to be decided by the governed”.39 

 
In fact, there is a certain degree of democratic value in the notion of internal self-
determination.  Arguably, we can only allow people to freely determine their 
government by a continuous process of selection of government of the people’s 
choice, possibly in accordance with the participatory rights set out in the 
                                                                                                                                                  

Judge Yusuf, Kosovo Advisory Opinion, op. cit., supra note 9, p. 620, para. 5; Declaration of Judge Simma, Kosovo 
Advisory Opinion, op. cit., supra note 9, p. 480, para. 7. 

34  Separate Opinion of Judge Yusuf, op. cit., supra note 33, p. 624, para. 16. 
35  Separate Opinion of Judge Cançado Trindale, Kosovo Advisory Opinion, op. cit., supra note 9, pp. 605-606, para. 208. 
36  Dugard, op. cit., supra note 16, pp. 152-153. 
37  Head, J. W. (1998), Selling Hong Kong to China: What Happened to the Right of Self-Determination?, Kansas Law 

Review, 46, pp. 289-290. 
38  General Assembly Resolution 637A (VII) of 16th December 1952. 
39  Praag, M. C. W. (1979), Tibet and the Right to Self-Determination, Dharamsala: Information Office, Central 

Tibetan Secretariat, p. 4. 
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International Convention on Civil and Political Rights.40  This is applicable, not just to 
the sub-national peoples that qualify as a self-determining unit, but also to the 
entirety of the country’s population.   
 
However, international law recognises that the minorities within a state should be 
accorded further protection because of their inherent differences from the majority of 
the population, which arise from their distinctive ethnical, historical or cultural 
identities.  The special needs and political outlooks of the minorities often cannot be 
adequately accommodated by the central governments, due to the lack of knowledge 
of individual conditions, as well as the domination of majority opinions in them.41  
The solution is to allow the minorities to exercise self-government under an 
autonomous arrangement within the country’s territorial as well as constitutional 
framework.  As Ghai pointed out, the case for autonomy rests on three major 
principles: minority rights, indigenous rights and the right to self-determination.  As 
regards self-determination, he pointed out that a review of various national 
constitutions revealed a trend of recognition of the right to self-government and 
autonomy for the minorities. 
 
But what is autonomy and what is its effect?  According to Ghai, autonomy is a 
device to allow minority groups, claiming a distinct identity, to exercise direct 
control over their own affairs, while allowing the larger entity to exercise those 
powers that cover common interests.42  The classical examples are federalism and 
regional autonomy: the former is premised on the equal status and powers of all 
regions within the federation, such as that in Canada or Switzerland; the latter is 
based on the devolvement of special powers only to that part of the country where 
the minority constitutes a majority, as in the case of Hong Kong and Macau.  There 
are no solid theories underpinning autonomy.43  Autonomous arrangements vary 
because they are designed to respond to each circumstance in a pragmatic way.  
However, the essence of autonomy is the same, and these arrangements, if 
appropriately arrived at and operated, can “defuse and make more peaceful identity-
based conflicts within states”.44  Ghai drew nine lessons from the case studies on the 
factors explaining the success and failure of autonomous arrangements, four of 
which are relevant to this paper’s purpose. 
 
Firstly, autonomous arrangements are most likely to succeed in states with 
established traditions of democracy and the rule of law.  Ghai explained that, in 

                                                
40  Head, op. cit., supra note 37. 
41  Ghai, Y. (2000), “Ethnicity and Autonomy: A Framework for Analysis”, in Ghai, Y. (ed.), Autonomy and 

Ethnicity: Negotiating Competing Claims in Multi-ethnic States, Cambridge: Cambridge University Press, p. 6. 
42  Ibid., pp. 8-9. 
43  Ghai, Y. (2013), “Introduction: Nature and origins of autonomy”, in Ghai, Y. & Woodman, S. (ed.), Practising 

Self-Government: A Comparative Study of Autonomous Regions, New York: Cambridge University Press, p. 2. 
44  Ibid., p. 14. 
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liberal societies, pluralism is valued and there is respect for cultural and religious 
differences.  The rule of law, on the other hand, provides a framework respected by 
all parties for the negotiations, adjustments and implementation of, as well as 
resolving disputes arising from, the autonomous arrangement. 45   This is most 
evident in the case of Quebec.  After recounting the shared constitutional values of 
the Canadian Confederation – federalism, democracy, constitutionalism and the rule 
of law – the Canadian Supreme Court on one hand observed that the Quebecois 
could not secede unilaterally under the constitution, but on the other explained that 
“a clear majority vote in Quebec on a clear question in favour of secession would confer 
democratic legitimacy on the secession initiative which all of the other participants in 
Confederation would have to recognise”. 46   The other provinces and the federal 
government would have a duty to embark on negotiations with Quebec.  This sense 
of openness in the debate of secession and break up in Canadian politics is a huge 
lesson to be learnt by countries around the world.47 
 
Secondly, autonomous arrangements have a better chance of success if they have 
been negotiated in a democratic and participatory way, rather than those that are 
imposed.  The Canadian Supreme Court further recognised the importance of good 
faith negotiations.  Negotiated arrangements are more likely to represent a balance 
of interests, and the parties would have a stake in their success. The experience of 
South Africa shows that the negotiation process can change the perspectives of 
parties, defuse ethnic tensions and enable the success of agreement.48 
 
Thirdly, a careful design of institutional structures is essential for the success of 
autonomy.  This includes a proper guarantee of autonomous arrangements and the 
rights of minorities, a democratic structure for the exercise and protection of 
autonomy, as well as a dispute settlement mechanism for resolving disagreements 
over the extent of autonomy.  Ghai particularly pointed to the absence of a secure 
guarantee of autonomy through independent courts as well as the lack of a 
democratic government as the sources of weakness of Hong Kong’s autonomous 
arrangement.49 
 
Finally, Ghai rebutted the common assumption that autonomy promotes secession.  
In the contrary, “true autonomy prevents secession”.50  As in the case of Papua New 
Guinea, the grant of autonomy to Bougainville in 1976 quickly settled the 
secessionist claim and helped strengthen the link between the centre and the region, 

                                                
45  Ibid., p. 16. 
46  Reference re Secession of Quebec, op. cit., supra note 9, at para. 150. 
47  Simeon, R. & Turgeon L. (2013), “Seeking autonomy in a decentralized federation: The case of Québec”, in 

Ghai & Woodman, op. cit., supra note 43, pp. 32-33. 
48  Ghai, op. cit., supra note 41, pp. 18-19. 
49  Ibid., pp. 20-23. 
50  Ibid., pp. 23-24. 
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through eliminating grievances and establishing a democratic order.  Autonomy, if 
properly executed and genuinely implemented, represents a compromise between 
those who want a unitary system of government and those who may prefer 
separation, thus holding both of them together within a territorial framework. 
In summary, autonomous arrangements are necessitated by the different demands 
of the majority and minority within the same country.  They are built on the notion 
that the people within the same country are best served through a proper balance 
between common and particular interests.  They have to be genuinely implemented 
in order to succeed.  The minorities must have genuine freedom of arranging their 
own affairs and determining the own political, economic and social development 
and institutions according to their free wishes, so that their right to internal self-
determination can be exercised.  “Autonomy should be chosen not because of some notion 
of preserving ‘sovereignty’ but in order to enable different groups to live together, to define a 
common public space”.51 
 

E. The People 

So far, this paper has not addressed the definition of “people”.  All people have the 
right to self-determination.  But who are the “people”?  What constitute “people” for 
the purpose of exercising this right, either internally or externally?  First of all, as the 
Canadian Supreme Court concluded, “people” is not necessarily composed of the 
entire population of an existing state; it may include only a portion of that 
population. 52   Secondly, “people” should occupy a distinct territory.  Thirdly, 
“people” should possess a clear and distinctive identity.  Normally, such identity is 
formed because people share a common language, religion, culture, history or 
tradition.53  However, Praag cautioned that the list is far from exhaustive and the 
determining factor is a subjective one – “a people begins to exist only when it becomes 
conscious of its own identity and asserts its will to exist”.54  Thus self-determination 
stresses the “subjective perception of an affected group, based on its objective 
characteristics”.  
 
One of the most contested issues is whether the distinctive identity of “people” must 
stem from a racial or ethnic differentiation from the rest of the state’s population.  In 
many instances, the central governments instinctively reject demands for self-
determination on the basis that the people purporting to exercise this right lack the 

                                                
51  Ibid., p. 25. 
52  Reference re Secession of Quebec, op. cit., supra note 9, at paras. 123-125.  
53  International Commission of Jurists (1992), op. cit., supra note 1, p. 46; Dugard, op. cit., supra note 16, pp. 115, 

120.  Also, see Final Report and Recommendations of the International Meeting of Experts on Further Study of the 
Concept of the Rights of Peoples, UNESCO Doc. SHS-89/CONF.602/7 (1990), para. 22.  There it is stated that “a 
people” shares some of the following characteristics: a common historical tradition, a racial or ethnic identity, 
cultural homogeneity, linguistic unity, religious and ideological affinities, territorial connection, and a 
common economic life. 

54  Praag, op. cit., supra note 39, p. 20. 
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ethno-anthropological distinction.  We often hear this argument in Hong Kong as 
well.  But does this in itself defeat a claim to the right to self-determination?  In a 
case before the African Commission on Human and People’s Rights, 55  the 
Cameroonian Government similarly argued that the “people” of Southern 
Cameroon did not exist, and that the distinction of the Southern Cameroonians 
stemmed solely from the heritage of British administration and the legacy of Anglo-
Saxon culture, such as the use of English language, a distinct legal, educational and 
governmental structure, etc.  The Commission rejected this argument, finding that 
the Southern Cameroonians constituted a “people” as they shared a common 
history, linguistic tradition, territorial connection, political outlook and distinct 
identity. 56   The lack of ethno-anthropological distinction is not, by itself, a 
determinative factor of a “people”. 
 

F. China’s Stance on Self-Determination 

Since Hong Kong is part of China, it would be apposite to the discussion of Hong 
Kong’s self-determination to understand China’s view of this concept, or rather, this 
legal right.  It would be interesting to note that it was not only President Wilson or 
the United States that supported the principle of self-determination and raised it to a 
major political principle after the First World War.  The Soviet Union also advocated 
the right to self-determination, with some noting that Lenin’s position on self-
determination was more universal in its scope than that of Wilson.57 
 
Under the influence of Soviet Union, the Chinese Communist Party also adopted the 
policy of promising minorities self-determination.  Back in 1920, Mao Zedong even 
argued against national unification.  He suggested that, not only ought the non-Han 
regions to be independent, but all of China’s provinces should become separate 
sovereign countries.58  In the Constitution of the Chinese Soviet Republic adopted in 
Ruijin in 1931, Article 14 declares: 
 

“The Soviet government of China recognizes the right of self-determination of the national minorities 
in China, their right to complete separation from China, and to the formation of an independent state 
for each national minority.  All Mongolians, Tibetans, Miao, Yao, Koreans, and others living on the 

                                                
55  Kevin Mgwanga Gunme v Cameroon, op. cit., supra note 28.   
56  Ibid., at paras. 168, 178-179.  
57  Lenin remarked: “To accuse those who support freedom of self-determination, i.e., freedom to secede, of encouraging 

separation, is as foolish and hypocritical as accusing those who advocate freedom of divorce of encouraging in the 
destruction of family ties.  Just as in bourgeois society the defenders of privilege and corruption, on which bourgeois 
marriage rests, oppose freedom of divorce, so, in the capitalist state, repudiation of the right to self-determination… 
means nothing more than defence of the privileges of the dominant nation and police methods of administration to the 
detriment of democratic methods”.  Praag, op. cit., supra note 39, p. 6. 

58  Anonymous (2010), China and the Principle of Self-Determination of Peoples, St. Anthony’s International Review, 
6(1), pp. 79-102, pp. 80-81.  Mao was quoted as saying: “ 2

7 7 3
”.  The authors of this article requested to remain anonymous. 
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territory of China shall enjoy the full right to self-determination, i.e. they may either join the Union of 
Chinese Soviets or secede from it and form their own state as they may prefer”.59 

 
Historians observed that this approach served the communists extremely well, 
though it was soon abandoned.  In 1944, Mao said “all nationalities should have an 
equal and fraternal relationship under a united government of all”.60  When the Chinese 
Communist Party secured its hold over power, it wholly rejected the idea that the 
minorities were entitled to self-determination.  It was said that the Party had “grown 
accustomed to thinking of China, in its present delineation, as the product of historic 
necessity and geographic logic”.  Indeed, the Preamble of the Constitution of the People’s 
Republic of China proclaims the country as “a unitary multi-national state created jointly 
by the people of all its nationalities”.  The aim is to “safeguard the unity of the 
nationalities”.  As regards Taiwan, it says that it is “part of the sacred territory of the 
People’s Republic of China”, and it is “the inviolable duty of all Chinese people… to 
accomplish the great task of reunifying the motherland”.  Self-determination has been 
reduced to autonomy, which has not been followed consistently either in the history 
of the communist state, and has been negated by the dominance of the Communist 
Party in practice.   
 
The PRC constitution and law recognise certain forms of “autonomous 
arrangements”, but Ghai commented that they do not disclose a clear concept of 
autonomy.  In particular, the self-governments of autonomous regions have limited 
powers to make decisions, legislate and allocate public resources.  Their policies 
must be conducted within the framework of national laws, and require consent of 
higher state organs, in some cases, the State Council itself.  They must be bound by 
key principles of the Chinese state system and the leadership of the State Council.  
There is no mechanism to resist encroachments on their powers, and “autonomy” 
can be negated by the directives if the Communist Party.  For example, following the 
1989 riot that was fuelled by Tibetan resentment at Chinese rule, China reacted with 
great ferocity and imposed martial law, thus ending autonomy in Tibet.61  One writer 
further noted: 

 

“The Chinese obviously can see no virtue in the survival of the local cultures, and still less in the 
survival of local religion.  Chinese colonialism is therefore oppressive not merely politically but also 
culturally”.62 

 
In Hong Kong, particularly in recent years, we have become familiar to the 
bureaucratic tone of the PRC government that China is entitled to national unity and 
territorial integrity under international law.  Externally, other states have a duty to 
refrain from any action against China’s territorial integrity.  Internally, citizens have 

                                                
59  Ibid., p. 81. 
60  Ibid. 
61  Ibid., pp. 84-89. 
62  Praag, op. cit,, supra note 39, p. 36. 
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a duty to preserve territorial integrity, and not to pursue separatist actions, as all 
territories are “inalienable” parts of China.  To the PRC government, self-
determination of the peoples is of a lesser significance compared to its obsession 
with state sovereignty.  Ghai quoted other writers in explaining that the Han 
Chinese has developed a powerful sense of their territorial identity, due to the 
Chinese spirit that had reinforced during the era of Western encroachment and of 
unequal treaties.63  Thus the PRC government has repeatedly relied on the notion of 
national humiliation in justifying the reunification of “Greater China”.  Autonomy is 
but one “administrative device” that enables the government to hold the minorities 
together in order to expand its territorial jurisdiction.64   
 
The significance of the nation-building factor is that, under the PRC government’s 
philosophy, the right to self-determination of the peoples has to make way for any 
policy geared towards making China strong.  Unification symbolises the eradication 
of past humiliation and the triumph of the ruler, as well as brings substantive 
benefits: the vast land that the minorities inhabit are full of resources vital to China’s 
economic development, while Hong Kong and Taiwan play a prominent role in 
developing China’s “comprehensive power” for a world-class advanced economy.65  
Thus negotiations in the form envisioned by the Canadian Supreme Court in order 
to address the people’s demand for self-determination would not be carried out, as 
there could be no compromise as to sovereignty.  
 
In the past, sovereignty had been unreservedly favoured by international law.  The 
Treaty of Westphalia in 1648 formalised the system that it was for the rulers of 
countries to determine by agreement between themselves which territories they 
would rule over, in which the subjects therein had no role in the determination.66  
However, international law has evolved in these 360 years, and has adopted, in the 
words of Judge Cançado Trindade, a more “humanist vision” of the international 
legal order.67  Praag noted: 
 

“The territorial integrity of the State is not a goal to be pursued.  It is merely one of the conditions 
under which the enjoyment of human rights can be secured.  The goal is instead, the protection and 
fulfilment of the fundamental basis for a dignified human existence”.68 

  
Judges in the International Court who accepted the notion of remedial secession 
agree with this view.  Evidently, the PRC government does not identify itself with 
the notion of humanity when it comes to the question of territorial integrity. 
                                                
63  Ghai, op. cit., supra note 41, p. 78. 
64  Ibid. 
65  Yuen, J. K. Y. (2014), The Myth of Greater China? Hong Long as a prototype of Taiwan for Unification, Taiwan in 

Comparative Perspective, 5, pp. 134-152, pp. 135-137, 147. 
66  Harris, P. (2008), Is Tibet Entitled to Self Determination?, Hong Kong: Centre for Comparative and Public Law, 

Faculty of Law, The University of Hong Kong, p. 2. 
67  Separate Opinion of Judge Cançado Trindale, op. cit., supra note 35, paras. 53-96. 
68  Praag, op. cit,, supra note 39, p. 33. 
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III. Self-Determination in Hong Kong 

A. Background: Transfer of Sovereignty 

It has now been 19 years since Hong Kong was returned to China in 1997.  Before 
that, this small territory, situate at the southern coast of China, had been 
administered as a British colony for one and half centuries.  The colony was made up 
of three parts of territory, acquired by the British Empire at different times under 
different treaties.  The Qing Emperor ceded the first two parts – the Hong Kong 
Island and Kowloon – to Britain in perpetuity in 1842 and 1860.69  The third part – 
the New Territories – was leased to Britain for a period of 99 years in 1898.70  At that 
time, a 99-year lease was as good as a perpetual cessation.  Only in hindsight would 
one realise that this would become the determinative factor of Hong Kong’s destiny 
in the future.71 
 
As a colony, the people of Hong Kong were clearly entitled to the colonial right to 
independence. 72   This is not to say that Hong Kong people must pursue 
independence, but as a matter of law, they should be given a chance to express their 
free wishes as to what form of political status they would like to maintain in the 
future.  However, Hong Kong people did not benefit from this international norm.  
China was eager to recover Hong Kong.  The Hong Kong problem was seen as a 
humiliation that could not be wiped out without restoring Chinese sovereignty over 
the city.  To China, the future of Hong Kong was entirely a matter within its 
sovereign jurisdiction.73  There are some who advocate the so-called “principle of the 
vindication of colonial enclaves”, which suggests that small enclave-like colonies can 
be transferred back to the states from which they derive without the consent of their 
inhabitants, similar to China’s position.  This principle was rejected by the 
International Commission of Jurists as weakly supported both in theory and in 
practice.74  As such, there were hardly any legal bases under which the right to self-
determination of the people of Hong Kong could be disregarded.75  The eventual 

                                                
69  Hong Kong Island was ceded to Britain by the Treaty of Nanking, while Kowloon was ceded by the Convention 

of Peking. 
70  By the Convention between the United Kingdom and China, Respecting an Extension of Hong Kong Territory, also 

known as the Second Convention of Peking. 
71  Chan, J & Lim, C. L. (Ed.) (2012), Law of the Hong Kong Constitution, Hong Kong, Sweet & Maxwell, pp. 7-8. 
72  International Commission of Jurists, op. cit., supra note 1, pp. 48-51. 
73  Ghai, Y. (2013), “Hong Kong’s autonomy: Dialects of powers and institutions”, in Ghai & Woodman, op. cit., 

supra note 43, p. 320. 
74  Ibid.  See also: Irving, J. (2008), Self-Determination & Colonial Enclaves: The Success of Singapore and the Failure of 

Theory, Singapore Year Book of International Law, 12, pp. 97-112. 
75  Of course, the treaty obligation of the United Kingdom to return the New Territories to China and the right to 

self-determination of Hong Kong people contradicted in this situation.  Whether the argument that the right 
to self-determination of the people should prevail over the duty to return the New Territories could be made 
out is a question that had not been raised, and probably would never be answered. 
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handover without the consent of the people was rather the result of realpolitik 
considerations.  
 
One of the concerns related to the lease of the New Territories.  Hong Kong’s fate 
had already been determined in 1898 when the British asked for a lease of the New 
Territories.  Had it been a cession, the case for the self-determination of Hong Kong 
people would be much easily made out.  After all, it would be enormously difficult 
for Hong Kong to survive after 1997 without the New Territories, which constitutes 
more than 85% of the whole of Hong Kong.76  Legally, the United Kingdom was 
duty-bound to return the New Territories to its landlord, unless China agreed to an 
extension of the lease in whatever form.  Otherwise, the only viable option is to 
revert the whole of Hong Kong to China. 
 
The second concern is the China factor.  As early as 1972, the PRC government has 
already taken actions paving way for the recovery of Hong Kong.  Hong Kong had 
since 1947 been registered as a non-self-governing territory with the UN 
Decolonisation Committee.  In accordance with the Charter, Britain was obligated to 
transmit information on the colony’s constitutional development to the Committee 
regularly.77  In 1972, the newly-admitted PRC ambassador requested to the UN that 
Hong Kong should be removed from the list of non-self-governing territory, on the 
ground that Hong Kong was not a colony but a Chinese territory occupied by Britain 
according to unequal treaties.  With no recorded objection from Britain, the request 
was granted.78  From a legal point of view, this action could not have much 
significance to Hong Kong’s entitlement to the right to independence, since, 
regardless of the categorisation in the UN, it could not be disputed that Hong Kong 
remained a colony up till 1997.79  Politically, however, this paved the way for 
Britain’s relinquishment of sovereign control over Hong Kong in the coming decade.   
 
When Britain and China began to negotiate the future settlement of Hong Kong in 
the 1980s, this was almost a fait accompli.80  Deng Xiaoping was adamant that the 
control over all of Hong Kong must revert to China.  To him, it was a matter of 
wiping away a national humiliation brought about by the Western imperialism.  
Britain’s fight for the continued administration of Hong Kong after the expiry of the 
lease was to no avail.  Following a tough negotiation, it was agreed, under the Sino-
British Joint Declaration, 81 that Hong Kong would be returned to China in 1997 under 

                                                
76  International Commission of Jurists, op. cit., supra note 1, pp. 50-51. 
77  Ibid., p. 7. 
78  Ibid. 
79  Ibid., p. 50. 
80  Ghai, op. cit., supra note 41, p. 83. 
81  Joint Declaration of the Government of the United Kingdom of Great Britain and Northern Ireland and the Government 

of the People's Republic of China on the Question of Hong Kong, 19th December 1984. 
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the policy of “one country, two systems”, and that it would enjoy a high degree of 
autonomy except in foreign and defence affairs. 
 
The negotiation was a closed-door exercise that hardly took the Hong Kong people’s 
right to self-determination into account.  At first, even the location of negotiation 
was not made known to Hong Kong press.82  Later, when certain Hong Kong 
Executive Committee members went to Beijing in 1984 to express the scepticism of 
Hong Kong people over the return of sovereignty, Deng made known that there 
would not be a “third leg” to the negotiation between Britain and China, and that 
the Chinese government’s policy of recovering Hong Kong was “unshakable”.83  The 
Governor of Hong Kong was present at the negotiation as a member of the British 
Foreign Ministry rather than a representative of the Hong Kong Government.84  The 
people of Hong Kong were neither formally represented in the negotiation nor 
consulted prior to or in the course of the negotiation.  No plebiscites were held to 
ascertain the free wishes of the people.85   
 
Following the conclusion of the negotiation, the Hong Kong Government conducted 
an assessment of the public opinion towards the Joint Declaration, but it was frank to 
admit that there was no alternative to the draft agreement.  Although the assessment 
showed that a majority of the Hong Kong people were satisfied with the Joint 
Declaration, this clearly did not amount to an exercise of the right to self-
determination.86  The International Commission of Jurists concluded that the British 
attitude towards self-determination for the people of Hong Kong “can be charitably 
described as pragmatic.  The government [had] taken the view that it [was] not and never 
[had] been practicable to grant a right of self-determination to the people of Hong Kong”.87  
As Hurst Hannum insightfully commented in 1986, the case of Hong Kong stands 
out as “one of the very few examples where reality has overcome dedication to theoretically 
principled norms that in many cases tend to cause more trouble than they provide 
solutions”.88 
 

B. Right to Internal Self-Determination? 

Although the sovereignty over Hong Kong has been returned to China in 1997, the 
people of Hong Kong are arguably still entitled to the right to self-determination – at 
least internal self-determination.  Without a doubt, Hong Kong is a community with 
                                                
82  See a news report of the Television Broadcasts Limited: Kwan Chung Wong (1st April 2013), 1983�����
��, Youtube, retrieved 23rd May 2016 from https://www.youtube.com/watch?v=puEfeiIwMo8 

83  Chung, S. Y. (2001), Hong Kong’s Journey to Reunification – Memoirs of Sze-yuen Chung, Hong Kong: The 
Chinese University Press, pp. 97-104; Kwan Chung Wong (1st April 2013), 1984�������, Youtube, 
retrieved 23rd May 2016 from https://www.youtube.com/watch?v=-GPURlDULdc 

84  Chung, op. cit., supra note 83,p. 18. 
85  International Commission of Jurists, op. cit., supra note 1, pp. 7-9, 48-51. 
86  Ibid., pp. 8, 52. 
87  Ibid., p. 49. 
88  Head, op. cit., supra note 37, p. 302. 
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distinctive character and identity, particularly as against the greater part of China.  
This, of course, is largely the legacy of the one and a half century of British rule.  Our 
society operates in a Western system of law, government and economy.  Our social 
and economic structure is “profoundly different from that of mainland China”.89  The 
people of Hong Kong share the rich history and tradition of our colonial past.  Our 
local culture is vibrant and distinctive, encompassing soap operas, films and pop 
songs.90  While our mainland counterparts use simplified Chinese characters in 
writing and speak Putonghua, Hong Kong people use traditional Chinese characters 
and speak Cantonese.  Beyond this, our approach to syntax, vocabularies and slangs 
is also quite dissimilar from those of mainland.  There are still much more aspects 
that draw us apart from the Greater China. 
 
We do not deny the Chinese root of many of our culture and social values.  Indeed, 
the majority of Hong Kong people come from the ethnic Han group that also 
constitutes the bulk of the people of China.  But as evidenced by the South 
Cameroon case above, the lack of ethnic distinction is not a decisive blow to a claim 
to self-determination.  What is critical is whether there exists “objective characteristics” 
of distinct identity as well as “subjective perception” of the people of their 
distinctiveness.  In recent years, Hong Kong people have become more reactive to 
actions that are seen as attempting to diminish our local identity, ideology and 
values, or to integrate Hong Kong into China.  The demolition of Queen’s Pier in 
2006, the reconstruction of the “Wedding Card Street” in 2007, the proposal for a 
high-speed rail link to Guangzhou in 2009, the introduction of a national education 
curriculum in 2012 – all of these were met with increasingly stronger oppositions 
and more aggressive protests.  The majority of the younger generation nowadays 
identify themselves exclusively with Hong Kong instead of China.91  There is also a 
rising call for “China-Hong Kong separation” in order to avoid the so-called 
“mainlandisation”.92  As the pressure from the central government heightens, the 
local banner is gaining more support from the public.  Localism has even 
transformed into a political force in Hong Kong.93  The above fait social points to the 
conclusion that the people of Hong Kong do realise the distinctiveness of our 

                                                
89  International Commission of Jurists, op. cit., supra note 1, p. 49. 
90  Undergrad, HKUSU, op. cit., supra note 2, pp. 52-61. 
91  Veg, S. (16th October 2013), Hong Kong’s Enduring Identity Crisis, The Atlantic, retrieved 1st March 2016 from 

http://www.theatlantic.com/china/archive/2013/10/hong-kongs-enduring-identity-crisis/280622/  Also, Wong, 
E. & Wong, A. (7th October 2014), Seeking Identity, ‘Hong Kong People’ Look to City, Not State, The New York 
Times, retrieved 1st March 2016 from http://www.nytimes.com/2014/10/08/world/asia/hong-kong-people-
looking-in-mirror-see-fading-chinese-identity.html 

92  Undergrad, HKUSU, op. cit., supra note 2, pp. 42-45. 
93  In the Legislative Council by-election for the New Territories East Constituency that took place in February 

2016, the spokesman of Hong Kong Indigenous, Edward Leung Tin-kei, secured 66 thousand votes, 
representing around 15% of the electorate.  The Hong Kong National Party and Demosistō, two other localist 
political parties established this year, are also eying seats in the upcoming Legislative Council election.  Many 
observe that localism represents a third political force in Hong Kong, apart from the traditional pro-
establishment and pan-democrat camps.  
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identity and assert our will to exist as a self-determining unit.  Accordingly, the 
inescapable conclusion is that Hong Kong people do constitute a “people” and are 
entitled to the right to internal self-determination. 
 

C. Weak Guarantee of Autonomy 

Has the right to internal self-determination of the people of Hong Kong been 
adequately catered for under the present autonomous arrangement?94  It has to be 
acknowledged that the guarantee of the “one country, two systems” framework and 
the Hong Kong people’s “high degree of autonomy” is an attempt to create an 
autonomous arrangement in Hong Kong that would cater for the special demands of 
the people.  Hong Kong enjoys a rather strong economic autonomy, operates in a 
legal system and culture different from the mainland. It has its own government that 
determines its own policies, has its own flag, currency, stamp and citizenship.95  On 
its face, there seems to be autonomy. 
 
But as explained by Ghai, the autonomy that Hong Kong people enjoy is very much 
based on economic, rather than moral or nationalistic, considerations.  The principal 
purpose of the arrangement is to temporarily separate off Hong Kong’s economic 
system from that of the mainland, and to allow a transition to prepare Hong Kong 
for full incorporation into the state.96  This fundamental idea obstructs the genuine 
implementation or even the strengthening of autonomy, as it is not based on the 
notion of accommodating and celebrating diversity and difference of opinion, which 
is after all lacking in the Chinese government’s thinking.  An autonomy based on 
economic considerations is also susceptible to redefinition.  As China and Hong 
Kong become more integrated in relation to economic cooperation, some mainland 
scholars even suggest that there is no basis for maintaining Hong Kong’s autonomy 
anymore! 
 
The constitutional foundation for Hong Kong’s autonomy is weak, and is open to 
encroachment by the state.  At the outset, while in many autonomous arrangements 
around the world the peoples themselves have the opportunity to discuss and 
endorse their own constitutions, the Basic Law of Hong Kong – our mini-constitution 
– was drafted by a small group of unrepresentative Hong Kong and mainland 
appointees.  The Basic Law was passed in the National People’s Congress (NPC) as a 
Chinese law.  The power to propose amendments is vested in three bodies: the Hong 
Kong SAR (after seeking consent of two-thirds of the Hong Kong deputies to NPC, 
two-thirds of the Hong Kong legislative councillors and the Chief Executive), the 
NPC Standing Committee and the State Council.  In any event, though, the power to 

                                                
94  For a comprehensive review of the autonomous arrangement of Hong Kong, see: Ghai, op. cit., supra note 73. 
95  In the form of “permanent resident of Hong Kong”. 
96  Ghai, op. cit., supra note 73, pp. 325-327, 347. 
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amend the Law is vested in the NPC.97  Therefore, in principle, China can amend the 
Law on its own initiative without the need to receive popular endorsement from 
Hong Kong people, so long as the amendments do not contravene the vaguely 
defined “established basic policies of the People’s Republic of China regarding Hong Kong”. 
 
The power to interpret the Basic Law is similarly controversial.  Although the 
interpretation power is vested in the NPC Standing Committee, Hong Kong courts 
are authorised to interpret those provisions that are “within the limits of the autonomy 
of [Hong Kong]”.  Only when the provision that needs to be interpreted is concerned 
with affairs that are China’s responsibility or with China-Hong Kong relationship 
(an excluded provision) are the courts warranted to seek an interpretation from the 
Standing Committee.98  In the case of Ng Ka Ling, the highest Court in Hong Kong 
determined that certain provisions relating to the right of abode predominantly falls 
within Hong Kong’s autonomy, and thus no interpretation was to be sought.99  Out 
of the concern over a potential population influx, the Hong Kong government 
circumvented the court and sought an interpretation from the Standing Committee, 
which in effect overturned the court’s judgment.  Later the court had no choice but 
to admit that China has an unqualified and free-standing power to interpret any 
provision of the Basic Law, the interpretation of which will as well be binding on 
Hong Kong.100   
 
Aside from the fact that the autonomy of Hong Kong judiciary had been 
dishonourably swept aside, the right of abode saga also highlighted the lack of an 
independent dispute resolution body as a source of weakness for Hong Kong’s 
autonomy.  The Standing Committee – a political organ under the Communist 
Party’s control and unrepresentative of Hong Kong people – is not such a body that 
can resolve disputes arising from the Law in an impartial manner.  As Ghai noted, 
the power of interpretation “is not simply about the meaning of laws but about power 
relationships”. 101   It is a means through which China could subordinate the 
independent Hong Kong courts under its control, just as its control over the 
Executive and the Legislature as provided by the Law.  
 
Ghai also explained in detail the lack of institutional autonomy in Hong Kong.102  
The provisions of the Basic Law constituting Hong Kong’s Executive and Legislature 
as well as stipulating their relationship with China allow the latter to maintain 
control over Hong Kong’s political institutions.  19 years after the handover, the 
                                                
97  Article 159, The Basic Law of the Hong Kong Special Administrative Region of the People’s Republic of China. 
98  Article 158, The Basic Law. 
99  Ng Ka Ling v Director of Immigration [1999] HKCFAR 72 at 32D-33G.  The Court, in defending the predominant 

test, stated at 33C that the suggestion that the court must seek an interpretation once an excluded provision is 
involved amounts to “a substantial derogation from the Region’s autonomy and cannot be right”. 

100  Lau Kong Yung v Director of Immigration [1999] 3 HKLRD 778 at para. 63. 
101  Ghai, op. cit., supra note 73, p. 344. 
102  Ibid., pp. 337-339. 
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Chief Executive and the Legislature are still not elected by universal suffrage, so as 
to ensure their full representativeness, despite the Law stating vaguely that the 
method of election shall change “in accordance with the principle of gradual and orderly 
progress” with universal suffrage as the “ultimate aim”.103  The most recent attempt to 
launch a constitutional reform failed, with many Hong Kong people feeling that the 
decision of the Chinese government (the so-called 8-31 Decision)104 – providing that 
the Chief Executive could be selected by universal suffrage only after an elaborate 
and carefully controlled process of nomination – was forced upon them, and that 
there was no ground for negotiation at all.  Instead of having champions to defend 
Hong Kong’s autonomy, we have a Chief Executive that is easily influenced by 
China and a weak Legislature.  The Hong Kong people have in effect no voice in 
deciding important matters relating to the city’s future.  Hong Kong’s autonomy is 
“more as a shell to pursue a different system… than as a site for a separate… source of 
power”.105  Without political autonomy, other aspects of autonomy will become more 
easily intruded as well. 
 
What further weakens Hong Kong’s autonomous arrangement is the ideology of the 
PRC government – its lack of respect for diversity and the rule of law.  Of course, 
pluralism is not celebrated in the communist China, and the PRC government is 
becoming increasing irritated by Hong Kong’s distinct identity, which does not 
emphasise the virtue of being “patriotic” to the motherland in a political sense.106  
The PRC government and the pro-Establishment figures in Hong Kong time and 
again stressed that the interests of the country should prevail in case of conflict with 
Hong Kong’s interests.  This was put down in black and white in the White Paper 
issued by the State Council in 2014, in which this thinking is noted in a rather 
explicit tone: 
 

“But the ‘two systems’ under the ‘one country’ are not on a par with each other. The fact that 
the mainland, the main body of the country, embraces socialism will not change. With that as the 
premise, and taking into account the history of Hong Kong and some other regions, capitalism is 
allowed to stay on a long-term basis. Therefore, a socialist system by the mainland is the 

prerequisite and guarantee for Hong Kong's practicing capitalism and maintaining its 

stability and prosperity. For Hong Kong to retain its capitalist system and enjoy a high degree of 
autonomy with ‘Hong Kong people governing Hong Kong’ according to the Basic Law, it must fully 

respect the socialist system practiced on the mainland in keeping with the ‘one country’ principle 
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105  Ghai, op. cit., supra note 73, p. 339. 
106  Ibid., p. 328. 
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and, in particular, the political system and other systems and principles in practice” (emphasis 
added).107 

  
 
There is a prevalent fear in Hong Kong that China is utilising the grey areas in the 
autonomous arrangement to interfere with affairs that are plainly within Hong 
Kong’s autonomy, such as the freedoms and rights enjoyed by Hong Kong people as 
guaranteed under the Basic Law.  The recent episode of the disappearance of five 
booksellers that sold books critical to the PRC regime ignited another round of 
concern over the protection of our autonomy.  Despite the official denial that PRC 
government agents kidnapped a bookseller Lee Bo in Hong Kong, many felt that this 
was quite probably the truth, as Lee eventually turned up in the mainland under 
police custody.  This not only puts Hong Kong people’s freedoms under jeopardy, it 
also shows that the PRC authority is willing to circumvent Hong Kong laws and 
autonomy in order to protect its perceived “national interests”.108  It is said that 
“once country, two systems” has been seriously threatened “by a spillover to Hong 
Kong of Chinese ideological control”.109 
 
Central to the exercise of self-determination is the expression of the people’s free 
will.  However, Hong Kong people has never been allowed to express their genuine 
wishes, for example, through referendums or a fully representative legislature, both 
prior to and after the handover.  In fact, the PRC government would not allow this to 
happen, fearing that the result of such expression would confirm that the Hong 
Kong people’s view of the city’s future deviates from China’s plan.  Instead, PRC 
officials and its political appointees always purport to speak on behalf of Hong Kong 
people and in favour of their interests.  There could be no compromise and no 
negotiation.  There is a wide discrepancy between what the PRC government and 
the Hong Kong people expect the autonomy to be.  Some even feel that Hong Kong 
was being re-colonised after the handover.110 
 

D. Right to Remedial Secession? 

There is as such a case to say that Hong Kong people’s right to internal self-
determination has not been genuinely honoured, or alternatively, that we still have a 
lot to do to secure respect for our right to internal self-determination.  On another 
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level, however, are we entitled to secede in pursuance of the right to self-
determination?  As explained above, international law (at least in its developing 
trend) does not recognise a right to secede unless the people are extremely 
oppressed, with their self-determination and human rights brutally denied. 
 
It is quite evident that such extreme circumstances are not present in Hong Kong.  
Under the autonomous framework, the human rights of the people of Hong Kong 
are still generally protected in Hong Kong’s territory, through a rigorous volume of 
human rights laws and treaties, a capable judiciary as well as an influential legal 
profession.  There is yet to be a widespread, gross and systematic violation of our 
human rights, just as the one that overshadowed Kosovo in the 1990s.  Strictly 
speaking, therefore, the people of Hong Kong are, at least in the time being, not 
entitled to secede unilaterally.   
 
Is it arguable that the ambit of the right to remedial secession should be further 
expanded?  Sometimes, oppression may come in a subtle manner.  There might not 
be gunshots or bloodsheds, but the grievances of the people thus oppressed may be 
equally real.  On the other hand, international law must strike a balance.  Whether 
the parties have not reached a point of no return, there may be a chance for 
reconciliation or for further discourse.  Options other than secession may be more 
appropriate; after all, independence is but one means of achieving self-
determination.  International law must not too readily lend its support to any 
secessionist demand lest it defeat its own ends of preserving world peace. 
 

E. Reclaiming our Colonial Right to Independence? 

Alternatively, it has been argued that the people of Hong Kong can reclaim our 
unexercised colonial right to independence.  As elaborated above, there is a strong 
case to say that the people of Hong Kong had been denied our colonial right to 
independence.  However, it is one thing to say that the exercise of our colonial right 
to independence had been denied and quite another to hold the view that we can 
reclaim this right 19 years after the handover.  Proponents of this view argue that the 
illegitimacy of the Sino-British negotiation process and the Joint Declaration would 
not be discharged simply by the passage of time.  An unexercised right remains 
unexercised.  This echoes the sentiments of those who were in favour of Kosovo’s 
independence.   
 
There is however another argument that Kosovo had effectively forfeited its right to 
remedial secession by failing to exercise it as it arose in the 1990s, and as such 
Kosovo was not entitled to reclaim this right in 2008. 111  This argument was also 
reflected in the Southern Cameroon case before the African Commission.  In 1961, a 
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UN plebiscite was conducted, in which the Southern Cameroonians were offered the 
choices of either joining Nigeria or the Republic of Cameroon.112  They voted for the 
latter.  The complainants argued that their right to self-determination was denied 
because the plebiscite lacked the option of independence.  In effect they argued that 
the plebiscite was illegitimate and so they could reclaim their right to self-
determination, which remained unexercised.  But the Commission simply 
circumvented this argument and focused whether the threshold for exercising 
remedial secession had been met.113 
 
This question remains unsettled in law.  In my view, however, it is quite hard to 
justify this claim in the context of Hong Kong.  In order for the claim to be morally 
defensible, we should show that the majority of the people of Hong Kong had 
consistently resisted this purportedly “illegitimate” transfer of sovereignty over the 
years, and thus we have not ratified nor acquiesced in this illegitimacy.  It seems that 
the people of Hong Kong had more or less acquiesced in the transfer of 
sovereignty.114  The independence movement, after all, has quite a recent origin and 
is largely fuelled by the resentment towards the failed implementation of the “one 
country, two systems” policy.115 
 
 

IV. SECESSION NOT GOVERNED BY INTERNATIONAL LAW? 

Throughout the years, the scope of the right to self-determination has certainly been 
expanded and clarified, but it is doubtful whether it has become a rule that the states 
feel mandated to observe universally and to apply to all identical case impartially as 
a matter of law.  In fact, the rules guiding the application of self-determination are 
not entirely definite.  Some of them lack clear judicial endorsement, such as the legal 
status of the right to remedial secession.  Others are susceptible to competing 
interpretations, particularly when applied to an actual scenario.  As one author 
commented in 1968, “‘Peoples’ may fight for it and win or lose… But it is one of those 
realities of international life which do not lend themselves to rigid regulation by law”.116   
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Some go so far as to suggest that international law does not regulate secession at all.  
They see secession as a “legally neutral act” neither permitted nor prohibited by the 
law.117  This is not entirely accurate, as there are indeed legal rules setting out the 
circumstances in which secession or recognition of a seceding entity is legal or 
illegal.118  A legal secession is generally achieved in pursuance of a right to external 
self-determination, and the seceding entity should possess the attributes constitutive 
of a state.119  Secession is illegal if its creation is a result of a violation of peremptory 
norms.120  It is illegal for a state to confer premature recognition as well.121  Where the 
seceding state comes into being illegally, existing states may invoke collective non-
recognition as a means of denying the seceding state’s international legal 
personality.122  Also, the conferment of recognition is normally guided by legal 
norms and the legitimacy of the secession.123 
 
However, between “legality” and “illegality”, there appears to be an area in which 
the law simply “tolerates” secession.124  Such that a seceding entity with no right to 
secede may nevertheless attain statehood if it manages to maintain effective control 
over its territory and garner sufficient international support.125  Politics is imperative 
to the determination of the success of secession, because, firstly, the conferment of 
recognition is discretionary and is ultimately motivated by political expediency and 
the conferring states’ national interests, and secondly, it is the existing states that are 
entrusted with the task of construing the legality or illegality of secession, in 
accordance with the wide and vague legal principles.  As Marx observed, “between 
equal rights, force decides”. 
 
For example, despite the legal dispute as to whether Kosovo was really entitled to 
secede unilaterally in 2008 in pursuance of the right to self-determination, Kosovo 
nevertheless succeeded in seceding from Serbia by securing swift recognition from 
numerous states, particularly the Western great powers, which emphasised the sui 
generis nature of the circumstances leading to Kosovo’s declaration of 
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independence.126  At this point, as the Canadian Supreme Court put it, international 
law “[adapts] to recognise a political and/or factual reality, regardless of the legality of the 
steps leading to its creation”.127 
 
The importance of the political factor is also demonstrated by the refusal of the 
International Court to analyse the legal merits of Kosovo’s secession in its advisory 
opinion.  It is trite that international law is built on the consent of states, and judicial 
caution is necessary in face of an area of law that the states themselves have yet to 
come to regulate.128  By refusing to indulge in this inherently politically-motivated 
discourse, the Court preserved its credibility, but it also showed that the judicial 
courts are unwilling to intervene the highly political issue of secession, and it is 
difficult to judicially enforce that the right to self-determination, regardless of how it 
has been glorified as a “legal right” of all the peoples.   
 

 
V.  CONCLUSION 

The aim of this paper is to provide a different perspective to the recent discourse on 
Hong Kong’s self-determination.  Fundamentally, I sought to show that the right to 
self-determination has a much narrower application than what its title delusively 
suggests.  The people of Hong Kong, having a distinctive identity, are entitled to 
internal self-determination in the form of a genuine autonomy.  Unfortunately, this 
right has never been adequately protected and addressed, both before and after the 
handover, which gives rise to discontent in Hong Kong.   
 
Although I am of the view that the legal claim to Hong Kong’s unilateral secession is 
weak, it is also argued that what determines the success of secession is 
predominantly international politics rather than international law.129  This is of 
course reflective of the inherent weakness of international law in regulating those 
politically-sensitive aspects of our international life.  Secession is definitely one such 
aspect that would remain a constant source of controversy.  Some argue that it is 
better for the law to remain so, because “worse than leaving the issue at the mercy of the 
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unceasing political game would be to create a rule of law which would from the outset be 
inevitably be infected by an ineradicable taint of international hypocrisy”.130  Indeed, each 
case for secession turns on its own facts, and a strict application of rigid legal rules 
may in certain circumstance create more problems then what it has solved. 
 
The characteristic response of the PRC government towards any claim to the exercise 
of self-determination is that there could be no negotiations as to sovereignty, and 
that all Chinese people have the duty to preserve territorial integrity and to refrain 
from separatist actions.  Often, the government would also link any calls for self-
determination with foreign (especially Western) intervention with China’s internal 
affairs, and would argue that the Western standards are incompatible with 
traditional Chinese values. 
 
First of all, self-determination does not equate to independence or secession, and in 
fact the right to secede under international law is confined to extreme cases where 
the people’s human rights have been seriously violated.  In normal cases, self-
determination is achieved internally and, if genuinely agreed to by the central 
government and the region, can prevent secession, diffuse conflicts and bond 
peoples that have fundamentally different needs together under the same country.  
The PRC government should understand this principle, abandon its outmoded 
“Greater China” dream and adjust its governing philosophy to better cater for 
special needs of the people in a humanistic way, based on democratic principles and 
an open attitude towards diversity.  Without genuine autonomy, it is hard to see 
how China can overcome the current impasse in its relationship with various 
minorities, including Hong Kong people. 
 
Secondly, whenever the government shifts the focus of the issue to the perceived 
political manipulation of foreign powers, it is not directly addressing the demands 
and grievance of the people, which is not conducive to settling the issue.  It is 
normally when the people are dissatisfied first before the international community 
gives pressure, rather than the other way round.  The PRC government should be 
open enough to engage with the people and to understand their concerns. 
 
Thirdly, the cultural or the so-called “Asian value” argument is another means to 
shift the focus away from the people’s grievances.  Quite a number of scholars 
argued that Confucianism and other traditional Chinese thinking are not necessarily 
at odds with the modern human rights standards, despite the latter being a product 
a Western philosophy.  The problem is that no one has attempted to identify the 
common grounds.  In a seminal work, Xia argued that ancient Chinese philosophy is 
inexplicitly in harmony with the human rights values.  The notion that “people is the 
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root of the country” promotes the kind of accountability and public engagement that 
is absent from the PRC government’s regime.131 
 
It has been very interestingly suggested that perhaps the right to self-determination 
is only secondary to the wider aim of the international legal regime, which is to 
preserve international peace.132  The invariable theme underlying the development of 
the right to self-determination is that the people should not be forced to hold on to a 
government that they do not recognise.  Territorial integrity is not an absolute 
defence for states; it is an entitlement of those states that are truly representative and 
protective of their peoples.  As history shows, any attempt to force the people to 
submit to a regime that they do not accept will only result in turmoil and tragedy.  
 
So far, the PRC government has been adopting a dismissive attitude towards the 
growing independence movement in Hong Kong, rejecting it as incompatible with 
the Basic Law and even the criminal law.  There were also calls for reconsidering the 
enactment of Article 23 legislation from the pro-Beijing camp.133  With due respect, 
they have completely missed the point.  This attitude and misplacement of focus 
would do no more than further agitating the people and thus bringing us deeper 
into the vicious cycle.  Secession itself is not the problem that the government should 
target; it is an indication of other problems in various aspects of the governance, 
chief amongst them are the conflicts that derive from the very different 
understandings held by the PRC government and the Hong Kong people as regards 
the policy of “one country, two systems”.  The PRC government has a very strong 
centralising tendency.  In various occasions, this tendency has contradicted our 
autonomy as guaranteed in the Joint Declaration, as well as our identity and values.  
The PRC government must realise that this domineering governing strategy does not 
work in Hong Kong.  For there to be a realistic prospect of subduing the growing 
urge for separation, the Hong Kong government must truly understand the 
grievances and engage with the people.  
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